
April 15, 2019
Via Electronic FilingU.S. Environmental Protection AgencyEPA Docket Center (EPA/DC)Office of Water DocketMail Code 28221T1200 Pennsylvania Avenue NWWashington, DC 20460
Attn: Docket ID No. EPA-HQ-OW-2018-0149

Re: Comments of AMP and OMEA on EPA and Army Corps’ Proposed Rule
Defining Waters of the United States (“WOTUS”) Under the Clean Water
Act (“CWA”) – 84 Fed. Reg. 4154 (February 14, 2019)Dear Administrator Wheeler and Staff:In response to the above-referenced notice of proposed rulemaking, American MunicipalPower, Inc. (“AMP”) and the Ohio Municipal Electric Association (“OMEA”) hereby jointlysubmit the following comments for the record.  AMP/OMEA believe the proposed revisions tothe WOTUS rule (“the rule”) a strike a balance between protection of surface waters and states’obligations to implement the Clean Water Act and their inherent right to regulate land use.

Background on AMP/OMEAAMP is a non-profit wholesale power supplier and service provider for 135 members,including 134-member municipal electric systems in the states of Ohio, Pennsylvania, Michigan,Virginia, Kentucky, West Virginia, Indiana, and Maryland and the Delaware Municipal ElectricCorporation, a joint action agency with nine members headquartered in Smyrna, Delaware.AMP’s members collectively serve more than 650,000 residential, commercial, and industrialcustomers and have a system peak of more than 3,400 megawatts (MW).  AMP’s core missionis to be public power’s leader in wholesale energy supply and value-added member services.AMP offers its members the benefits of scale and expertise in providing and managing energyservices.



AMP’s diverse energy portfolio makes the organization a progressive leader in thedeployment and procurement of renewable and advanced power assets that includes a varietyof base load, intermediate and distributed peaking generation. AMP and its members own orhave long term contracts for approximately 1,900 megawatts (MW) of generation and AMPmembers have diverse resource portfolios that include coal, natural gas, hydro, solar, wind,landfill gas, diesel and wholesale market purchases. AMP’s renewable resources made upapproximately 18 percent of its members’ energy needs in 2018. In Ohio, AMP owns or operateson behalf of members, the 707 MW (fired) natural gas combined cycle AMP Fremont EnergyCenter in Fremont, along with 51 diesel-fired generators and 9 single cycle natural gas-firedturbines used for peak shaving at multiple sites. This rule has a direct impact on AMP and AMPmember generating assets and we appreciate the opportunity to provide comments on thisproposed action.The OMEA represents the Ohio and federal legislative interests of AMP and member Ohiomunicipal electric systems.  Subsequent “AMP” references herein also represent the interestsand comments of OMEA.
Impact of the Proposed Rule on AMP and its MembersThe proposed revisions to the WOTUS rule would have a direct impact on AMP’smembers.  Their assets include new and expanding power generating facilities and electricdistribution systems, and construction of these assets can involve impacts to surface waters.Our members’ economic development activities are affected, in part, by their ability to provideelectrical services to new or expanding businesses and residential areas.  Understandingwhether, and how, the construction of new generation and distribution facilities are regulatedunder the Clean Water Act (CWA) is critical to the planning, timing, and cost of these importanteconomic development activities.
AMP/OMEA CommentsAMP appreciates the effort required by EPA and the Army Corps in developing aproposed a definition for “waters of the United States” that incorporates the guiding principlesbehind the CWA’s Section 404 permitting program, as well as holdings from previous SupremeCourt decisions, yet remains clear enough to be applied consistently by regulatory personnel.AMP supports EPA and the Army Corps efforts to strike a reasonable balance in this newrule by remaining cognizant of the important role Congress reserved to the States under theCWA. AMP also supports the determination that the States are primarily responsible forimplementation of many aspects of the CWA, including the regulation of ephemeral streams andother waters excluded from the revised WOTUS definition.EPA and the Army Corps have proposed that their jurisdiction will attach only when awetland abuts a traditional jurisdictional water or has a direct, hydrologic surface connectionwith such water. This position clearly follows from Justice Scalia’s opinion in Rapanos (see
Rapanos v. United States, 391 F. 3d 704). Rapanos in turn bears the imprimatur of earlier casesexploring the contours of agency authority when discerning the reach of the Clean Water Actand extent of “waters of the United States” (see generally Solid Waste Agency of Northern Cook
Cty. v. Army Corps of Engineers, 531 U. S. 159 and United States v. Riverside Bayview Homes, Inc.,474 U. S. 121). AMP is hopeful this adherence to established precedent will result in a rule thatis legally defensible and easier to understand and apply in practice.



AMP and OMEA thank EPA and the Army Corps for the opportunity to provide input onthis important proposed rulemaking.  Please let us know if the Agencies have any questions orneed any additional information. Respectfully submitted,
Jolene M. ThompsonAMP Executive Vice President& OMEA Executive Directorjthompson@amppartners.org614.540.1111


