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Mr. Chairman and members of the Committee.  Good afternoon.  My name is Jeffrey A. 
Brediger, and I am director of utilities for Orrville Utilities in Orrville, Ohio. I am presenting this 
statement today on behalf of Orrville Utilities and the American Public Power Association 
(APPA), of which my municipal electric utility is a member.  

APPA is the national service organization representing the interests of the nation’s more than 
2,000 not-for-profit, community-owned electric utilities that serve over 46 million Americans in 
49 states (all but Hawaii).  Public power utilities include state public power agencies, municipal 
electric utilities, and special utility districts that provide electricity and other services to some of 
the nation’s largest cities such as Los Angeles, Seattle, Omaha, San Antonio, and Jacksonville, 
but also some of its smallest towns.  The vast majority of public power utilities serve small and 
medium-sized communities – in fact, 70 percent of public power utilities are located in 
communities with populations of 10,000 people or less.  Under the Small Business Regulatory 
Enforcement and Fairness Act (SBREFA), over 90 percent of the nation’s public power utilities 
are themselves considered small businesses, in addition to serving the small businesses in their 
communities. 

Orrville is a small city of about 8,300 located in the northern part of Ohio.  Some may recognize 
Orrville from its association as the home of the J.M. Smucker Company, our largest employer 
with over 1,500 employees.  Orrville is also home to a number of other nationally prominent 
companies, including the Smith Dairy Company (1909), the Schantz Organ Company (1873), the 
Will-Burt Company (1918), and the Quality Castings Company (1933)—which is Orrville 
Utilities’ largest customer, accounting for approximately 40 percent of retail electricity sales. 



 

Orrville prides itself on being a city of diversified industry.  For nearly 150 years, Orrville has 
built a reputation as a flourishing community with a supportive business climate where major 
corporations, family businesses, and entrepreneurs can start and grow a business in the midst of 
strategic U.S. market areas. In fact, approximately 20 industries have been operating in Orrville 
since 1970 or earlier, demonstrating a well-established foundation for successful businesses. 
Today, new industries are also calling Orrville home, and the city’s companies currently employ 
more than 3,000 people who live primarily in Orrville and the surrounding Wayne County area. 

Orrville offers companies a number of competitive advantages including a skilled workforce 
with a heritage of a good work ethic, perhaps passed down from the pioneering generations who 
started their farms and small businesses in the area more than 170 years ago and built the city 
into a prosperous center for commerce. Other advantages include: the excellent Orrville School 
District, Aultman Orrville Hospital, proximity to numerous colleges and universities, affordable 
housing, and Orrville’s municipally owned electric power plant. 

 

Orrville’s Experience with the Boiler MACT Rule / SBREFA 

As a public power community that also owns its own power plant, Orrville has been able to offer 
competitively priced electricity to our residential, commercial, and industrial customers, which 
has helped promote local business development efforts and has helped protect our customers 
from volatile electricity markets.  But as environmental requirements tighten, Orrville Utilities 
faces increasing costs and burdens to provide these important community services.  We have 
been active in the battle against a number of unreasonable regulations proposed by the 
Environmental Protection Agency (EPA), most notably the Industrial, Commercial, and 
Institutional Boiler Maximum Achievable Control Technology (Boiler MACT) rule, which was 
due to be finalized by EPA this spring after several rounds of legal challenges, reconsideration, 
and re-proposal.  When asked about the status last week, EPA indicated it is “still working on it.”   

In addition to being a member of APPA, Orrville is a member of American Municipal Power, 
Inc. (AMP), a nonprofit joint action agency serving a membership composed of 129 public 
power members in seven states.  Through AMP and APPA and representing Orrville, I have been 
involved in the Boiler MACT rule since 2003.  Orrville’s power plant serves generators of 25 
MW or less, which is small enough to be covered by the Boiler MACT rule instead of the rules 
governing larger utilities.  As a small utility and as a small government with a population of less 
than 50,000, the City of Orrville is considered a “small entity” under SBREFA.  Representing 
Orrville and other small generators, I participated with APPA in the SBREFA review process for 
the Boiler MACT rule in 2003, and also served as a Small Entity Representative (SER) in the 
latest SBREFA effort on the current proposed rule on reconsideration. 



 

The SBREFA process was important to Orrville and the other AMP generating members because 
small utilities and small governments were a small subset of those being regulated by the Boiler 
MACT rule, and EPA was not focused on the burdens on small entities.  In fact, AMP challenged 
the first Boiler MACT rule on the basis that EPA had failed to follow the SBREFA process by 
not convening a small business advocacy review (SBAR) panel to consider the impact on small 
municipal utilities and others. EPA was more careful to follow the procedural requirements of 
SBREFA for its second try at Boiler MACT rulemaking.  However, EPA chose not to adopt the 
primary recommendation from the small business panel.  The panel recommended that EPA 
implement a health-based compliance alternative that would allow small entities to avoid the 
significant cost of hydrogen chloride (HCl) scrubbers when they could demonstrate that their 
emissions did not pose a health risk at their fence line.  This proposed solution would have 
provided cost relief for small entities while remaining protective of human health. EPA had the 
discretion to adopt it under the Clean Air Act, but it chose not to. 

We are still waiting for relief on Boiler MACT.  In comments filed on the reconsidered Boiler 
MACT rule in February 2012, AMP remarked that: 

“…the rule remains unduly burdensome and unsupportable, particularly for small, coal-
fired municipal utilities.  Small municipal utilities have faced disproportionate impacts 
under each iteration of this rule, and will continue to face disproportionate impacts under 
the Proposed Rule.  Municipal utilities play an important role that is not filled by any 
other entity.  Municipal utilities provide reliable and affordable cost competitive electric 
service to small communities, increase electric grid reliability, attract high-quality jobs to 
local communities, and act as a buffer to price spikes and supply shortages during times 
of peak usage.  These are important functions that the Proposed Rule threatens to regulate 
out of existence.  EPA has the regulatory authority to avoid that adverse result.”1   

We remain hopeful that the final rule will reflect our concerns.  A copy of AMP’s filed 
comments is attached for the record. 

I would also like to briefly mention our appreciation for the passage by the House last October 
and the support of most of this Committee’s members of H.R. 2250, the EPA Regulatory Relief 
Act, which specifically would provide EPA with an additional 15 months to fully consider new 
data related to the Boiler MACT rule in order to “get it right.”  In addition, the legislation would 
provide a full five years for impacted units to meet the rule’s capital-intensive compliance limits 
and would ensure that any such limits could actually be met by units under real-world and not 
theoretical conditions.  As you know, a Senate effort to attach this bill to the surface 

                                                
1 February 21, 2012, Comments of American Municipal Power, Inc., Docket ID No. EPA–HQ–OAR–2002-
0058, National Emission Standards for Hazardous Air Pollutants for Major Sources: Industrial, Commercial, 
and Institutional Boilers and Process Heaters (76 Federal Register 80598, December 23, 2011). 



 

transportation bill failed in March.  But the debate has highlighted the ongoing need to seek 
modifications to this unacceptable rule, whether through legislation, legal, or regulatory avenues.  

 

SBREFA Process:  Goals v. Results  

As previously mentioned, I have been involved directly with the SBREFA review process 
regarding the Boiler MACT rule.  As you know, SBREFA was enacted in 1996, amending the 
Regulatory Flexibility Act of 1980 (RFA).  The SBREFA process requires EPA, the 
Occupational Safety and Health Administration (OSHA), and the new Consumer Financial 
Protection Bureau (CFPB) to “convene a panel whenever a regulation is to have a significant 
impact on a substantial number of small entities.”2  Further, in its Report on the Regulatory 
Flexibility Act, FY 2011, the U. S. Small Business Administration (SBA) noted that “President 
Obama issued Executive Order 13563 [issued January 18, 2011] requiring every Federal Agency 
to create a process to systematically review its rules with an eye toward reducing the burden 
imposed by those regulations. The President’s memo further directed that the agencies’ explicitly 
justify any decision not to provide flexibility for small businesses.”3 Coupled together, these 
processes should ensure that the needs of small businesses are thoroughly addressed as a regular 
consideration of the regulatory process, particularly for rules originating at EPA, OSHA, and 
CFPB.  Unfortunately, this laudable goal has met with mixed results. 

While SBA’s 2012 Report to Congress on the Regulatory Flexibility Act indicated that SBAR 
panels under SBREFA have resulted in regulations that have reduced regulatory costs by $11.7 
billion for a number of agencies, we note that – as least in our experience – the process has fallen 
short of desired expectations.  In some cases, EPA has declined to convene a panel to evaluate 
small entity relief.  When panels are convened, they may lack the information necessary to 
generate effective alternatives.  When effective alternatives are generated, EPA may ignore the 
results.  Small entities are not getting the regulatory relief we need.   

Of the approximately 30 SER panels conducted to date, about two-thirds have pertained to EPA 
rules. While we are not aware of the details of other agency SER panels, Orrville and APPA can 
comment on the four SER panels for various regulations impacting electric utilities conducted 
over the last eight years: 

• July 30, 2004:  Cooling Water Intake Structures (Sec. 316(b) of the Clean Water Act) 
• June 2011 (not completed):  New Source Performance Standards (NSPS) for Greenhouse 

Gases (GHG) / CO2 (Clean Air Act) 

                                                
2 U. S. Small Business Administration, 2012 Report on the Regulatory Flexibility Act. 

3 U. S. Small Business Administration, Report on the Regulatory Flexibility Act, FY 2011, Feb. 2012, pp. 1 
and 5. 



 

• July 13, 2011:  Mercury and Air Toxics Standards (MATS) (Clean Air Act) 
• November 2008 - August 2011:  Boiler MACT (Clean Air Act) 

In addition to these four, which are discussed below, one request by small business and the utility 
industry for EPA to convene a SER panel on the proposed Resource Conservation and Recovery 
Act (RCRA) regulation on coal ash (or coal residuals) was declined. Thus, the agency failed to 
look at alternatives to regulating all coal ash as hazardous waste that would benefit small 
utilities, small governments, and those small businesses that may be beneficially reusing coal ash 
in various products. These industries include road construction and wallboard and other home 
construction material manufacturers that use coal ash as a recycled product. 

Cooling Water Intake Structures:  In 2004, EPA convened a Clean Water Act SER panel that 
successfully identified regulatory options and alternatives to requiring cooling towers in each 
location and at each existing power plant regardless of size, location, and species of affected fish. 
While the final 316(b) rule has not yet been issued, the SER process seemed to work in this 
instance, and a lower-cost outcome was evident in the proposed rule. The SER process did a 
good job in identifying impacts, costs, and some regulatory alternatives for smaller electric 
utilities while still respecting the need to mitigate against impingement and entrainment of 
aquatic organisms in the intake pipes at electric utilities.  If the SER-recommended alternatives 
are included in the final 316(b) rule, the process will have provided real relief for small entities. 

NSPS for GHG / CO2:  EPA failed to identify real-world regulatory alternatives for coal plants 
to meet a natural gas equivalent standard, nor did EPA seek advance comments or opinions about 
the feasibility of carbon capture and storage (CCS) technologies that have not been commercially 
demonstrated. In both of these instances, the SER panel process was not provided sufficient time 
for consideration and was not thorough in the scope of its review.  For example, as opposed to 
the agency providing technical information for the SER panelists’ review, such information was 
provided to EPA staff by the panelists in response to perceived flaws in EPA’s rationale.  
Panelists also noted to EPA that some of the agency’s ideas would violate its own Clean Air Act 
policies on New Source Review. In the case of CCS and only at the request of SBA, a mere ten 
minutes were provided to address the promising yet complex issues surrounding CCS and its 
lack of commercial demonstration.  As a result of these deficiencies, the SBA considers the panel 
“aborted” or incomplete, as the panel never resumed meeting to complete its work.4   

MATS:  In the case of the MATS rule (which applies to coal- and oil-fired units exceeding 25 
MW in size), EPA did not adequately identify subcategories or provide for discussion of 
workplace standards to help reduce regulatory impacts to smaller utilities that operate units 
impacted by the rule. EPA also did not identify alternative compliance time options in a SER 
panel process or address these issues in the proposed or final rule. The public power community 

                                                
4 See letter from SBA to EPA’s Lisa Jackson and OMB’s Cass Sunstein, June 13, 2011 (also attached). 



 

provided comments and documentation as to the need for additional compliance time, which 
were largely ignored, despite the fact that other industries regulated by different MACT 
standards have been granted additional time if the compliance date was not feasible or 
achievable.  

Boiler MACT:  In the case of the Boiler MACT SER, EPA rejected the use of subcategories 
based on size to allow emission limits to be set based on the performance of other similar small 
entities.  EPA failed to apply one of the options that the agency has successfully used for other 
industries that have smaller units, but not to provide relief for municipal electric utilities.  
Despite repeated requests, EPA also rejected the use of the health-based emission limits in the re-
proposed rule – despite the fact that they were approved as part of the original Boiler MACT 
rule.  The SBAR panel, which EPA convened to identify ways EPA could reduce the impact of 
the Boiler MACT rule on small entities, identified the health-based alternative for HCl is as the 
most important step EPA could take to reduce the crushing cost burden on small entities like 
municipal utilities.  Scrubber technologies impose significant costs on small entities. A health-
based alternative would allow a small entity to demonstrate that its HCl emissions at the fence 
line do not pose a threat to human health.  If that concentration is considered safe, the small 
entity would not be required to spend millions of dollars on a control device to reduce HCl 
emissions. The health-based alternative is essential to small municipal utilities because we can 
avoid millions in unnecessary costs and continue to provide the services our communities have 
come to expect.  Despite this recommendation, EPA made an arbitrary decision to eliminate the 
health-based alternative from the proposed rule, while at the same time imposing HCl limits that 
are 30 percent more stringent than those finalized in March 2011. 

In summary, public power’s recent experience with SBREFA has been disappointing at best.  
While the SBREFA process is intended to provide small entities with an expanded opportunity to 
participate in the development of certain regulations, the process lately has taken on the look of 
window dressing, with EPA simply “checking the box” to indicate that a requirement has been 
met, even if done insufficiently.  Poor preparation by EPA staff has wasted the time of SER 
panel participants.  Too little time is invested in the panel process to allow participants to 
properly review or comment on detailed technical materials and issues.  These conditions are 
also making it increasingly difficult to enlist small entity representatives to participate in the 
process.  Perhaps most disturbing are the panels that produce a viable alternative, only to have 
EPA ignore the recommendation coming from those with real-world operational experiences. 

 

Moving Forward 

Despite our misgivings regarding our recent experience with the SBREFA process, Orrville and 
APPA thoroughly endorse the concept of a specialized process to seek, consider, and incorporate 
the specific special needs of small entities in the regulatory process.  In fact, APPA at its national 



 

conference earlier this month passed a resolution supporting the expansion of the SBREFA 
process to rules emanating from all federal agencies, reflecting a key provision in H.R. 527, the 
Regulatory Flexibility Improvements Act, which passed the House last December but which now 
languishes in the Senate.  A copy of the APPA resolution is attached for the record.  In addition, 
we offer the following specific suggestions for improving the RFA and the SBREFA SER 
panels: 

• EPA’s Air Office should be more vigilant about compliance with RFA, and the process 
for SBREFA SER panels should be conducted in a more timely and more thorough 
manner, including identification and analysis of regulatory alternatives and costs 
evaluated in clear terms and provided in writing to the small entity panelists at least two 
weeks in advance of any meetings or conference calls.  

• EPA must not be allowed to ignore the results of the SER panel process.  By rejecting the 
Boiler MACT health-based alternative, EPA undercut the legitimacy of the process and 
cast doubt on whether small entity relief is a true priority. 

• The EPA should conduct another SER panel on regulatory options and alternatives before 
finalizing the NSPS for GHG / CO2 for the power sector since the NSPS SER panel from 
June 2011 was never completed. 

• The EPA should conduct a SER panel before revisions to the 1982 Effluent Limitation 
Guidelines (ELGs) for the utility sector under the Clean Water Act are proposed. The 
ELGs should look at precipitators as well as other less expensive technology as options to 
“Zero Liquid Discharge” as a way to reduce selenium from power plants. The EPA has 
not yet scheduled a SER panel and the deadline for proposal is November 24, 2012. The 
EPA should convene that SBREFA SER panel no later than 60 days before the proposed 
rule goes to the OMB for inter-agency review for the SER process to have a productive 
effect. 

 

Conclusion 

In conclusion, I commend the Committee for holding this hearing today.  It is clear that some 
important changes need to be made to the way EPA performs its duties under SBREFA.  We 
look forward to those improvements.  Thank you for the opportunity to present this testimony, 
and I’d be happy to answer any questions. 

 

 





































































 

 

 

June 13, 2011 

 

BY ELECTRONIC MAIL 

 

The Honorable Lisa P. Jackson 

Administrator   

U.S. Environmental Protection Agency 

 

The Honorable Cass R. Sunstein 

Administrator 

Office of Information and Regulatory Affairs 

Office of Management and Budget 

 

 

RE: SBAR Panel – Convening of Panel on “Greenhouse Gas New Source Performance 

Standard for Electric Utility Steam Generating Units.” 
 

 

Dear Administrators Jackson and Sunstein: 

 

On June 9, 2011, EPA convened a Small Business Advocacy Review (SBAR) panel on its 

upcoming rulemaking, “Greenhouse Gas (GHG) New Source Performance Standard (NSPS) for 

Electric Utility Steam Generating Units (EGUs).” The Office of Advocacy (Advocacy) does not 

agree that this panel should have convened at this time. We believe that EPA is not yet ready for 

this panel, since it has not provided the other panel members with information on the potential 

impacts of this rule and has not provided small entity representatives (SERs) with sufficient 

information upon which to discuss alternatives and provide recommendations to EPA.  It is 

Advocacy’s position that EPA is not in compliance with the Small Business Regulatory 

Enforcement  Fairness Act of 1996 (SBREFA) due to the lack of information provided and that a 

panel conducted under these circumstances is unlikely to succeed at identifying reasonable 

regulatory alternatives, as required by the Regulatory Flexibility Act (RFA). 

 

Advocacy does not challenge EPA’s authority to implement controls of GHG emissions under 

the Clean Air Act through this rulemaking; to the contrary, we believe EPA has significant 

authority and discretion in this area.  It is this broad discretion that leads Advocacy to believe 

that SERs have not been provided enough information to project how EPA will structure this 

regulation or establish the relevant standards.  In the absence of information sufficient for SERs 

to appreciate the impact of the proposed rule and to identify regulatory options that would fulfill 

EPA’s statutory objectives, Advocacy believes that convening this panel is premature.  The 

benefits of the SBAR panel will not be realized if the stakeholders are not presented and 

equipped with alternative regulatory options. 
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The Office of Advocacy 

 

Congress established the Office of Advocacy under Pub. L. No. 94-305 to advocate the views of 

small entities before Federal agencies and Congress.  Because Advocacy is an independent body 

within the U.S. Small Business Administration (SBA), the views expressed by Advocacy do not 

necessarily reflect the position of the Administration or the SBA.
1
 The RFA,

2
 as amended by 

SBREFA,
3
 gives small entities a voice in the federal rulemaking process. For all rules that are 

expected to have a “significant economic impact on a substantial number of small entities,”
4
 

EPA is required by the RFA to conduct a SBAR Panel to assess the impact of the proposed rule 

on small entities,
5
 and to consider less burdensome alternatives. Moreover, federal agencies must 

give every appropriate consideration to any comments on a proposed or final rule submitted by 

Advocacy and must include, in any explanation or discussion accompanying publication in the 

Federal Register of a final rule, the agency’s response to any written comments submitted by 

Advocacy on the proposed rule.
6
   

 

Background 
 

Since the passage of SBREFA in 1996, EPA has been a “covered agency” under section 609 of 

the RFA.  In that time, EPA, OMB, and SBA have jointly conducted almost 40 panels.  EPA has 

also published valuable guidance to its program offices on compliance with the RFA, including 

the conduct of SBAR panels.
7
 

 

SBAR panels give Small Entity Representatives (SERs) an opportunity to understand a covered 

agency’s upcoming proposed rule and provide meaningful recommendations to aid in the 

agency’s compliance with the RFA.  The process starts with the covered agency notifying 

Advocacy with “information on the potential impacts of the proposed rule on small entities and 

the type of small entities that might be affected[.]”
8
  Upon convening of the panel, the RFA 

states that “the panel shall review any material the agency has prepared in connection with this 

chapter, including any draft proposed rule, collect advice and recommendations of each 

individual small entity representative identified by the agency after consultation with the Chief 

Counsel, on issues related to subsections 603(b), paragraphs (3), (4) and (5) and 603(c)[.]”
9
  

                                                 
1
 15 U.S.C. § 634a, et. seq. 

2
 5 U.S.C. § 601, et. seq. 

3
 Pub. L. 104-121, Title II, 110 Stat. 857 (1996)(codified in various sections of 5 U.S.C. § 601, et. seq.). 

4
 See 5 U.S.C. § 609(a), (b). 

5
 Under the RFA, small entities are defined as (1) a “small business” under section 3 of the Small Business Act and 

under size standards issued by the SBA in 13 C.F.R. § 121.201, or (2) a “small organization” that is a not-for-profit 

enterprise which is independently owned and operated and is not dominant in its field, or (3) a “small governmental 

jurisdiction” that is the government of a city, county, town, township, village, school district or special district with a 

population of less than 50,000 persons.  5 U.S.C. § 601. 
6
 5 U.S.C. § 604, as amended by the Small Business Jobs Act of 2010, Pub. Law No. 111-240, Sec. 1601.  

7
 Final Guidance for EPA Rulewriters: Regulatory Flexibility Act as amended by the Small Business Regulatory 

Enforcement Fairness Act, OPEI Regulatory Development Series, U.S. EPA, November 2006. 
8
 § 609(b)(1). 

9
 § 609(b)(4).  Section 603(b), paragraphs (3), (4), and (5) read: 

“(3) a description of and, where feasible, an estimate of the number of small entities to which the proposed 

rule will apply; 
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Advocacy believes that these requirements, read together and in the context of activity to be 

conducted prior to proposed rulemaking, require the agency to provide sufficient information to 

the SERs so that they can understand the likely form of the upcoming rulemaking, evaluate its 

potential economic impacts, and recommend alternative regulatory options that would minimize 

any significant economic impact while preserving the agency’s regulatory objectives.  Advocacy 

also believes that the statute clearly intends that the agency provide deliberative information as 

part of this process. 

 

SBAR Panel 
 

Advocacy received formal notification of EPA’s intent to convene this panel at the end of March, 

and EPA convened the panel on June 9th.  Draft outreach materials provided to Advocacy and 

OIRA for review since March and the outreach materials provided to the SERs on June 10th do 

not describe potential economic impacts or regulatory alternatives under development.  The 

description of the proposed rule is a discussion of EPA’s statutory obligation.  In place of 

regulatory alternatives identified by the agency, these materials merely present regulatory 

options proposed by outside parties at listening sessions held separately by EPA during February.  

The outreach materials also present a spectrum of technologies that could be required by the 

proposed rule, based on work developed for separate section of the Clean Air Act, without any 

indication of which technologies could be required by an NSPS.  

 

EPA has broad discretion to design a regulatory program to regulate GHGs under section 111 of 

the Clean Air Act.  Advocacy believes that SERs have not been provided enough information to 

project how EPA will structure this regulation or establish the relevant standards.  In the absence 

of information, SERs will be unable to understand potential impacts of the rulemaking and make 

recommendations about regulatory alternatives that would minimize the impacts on small entities 

while fulfilling EPA’s goals.  For this reason, Advocacy believes that convening this panel is 

premature, and that EPA should delay this panel until it has a clearer set of available regulatory 

alternatives and potential impacts available for discussion by the panel members and the SERs. 

 

 

                                                                                                                                                             
“(4) a description of the projected reporting, recordkeeping and other compliance requirements of the 

proposed rule, including an estimate of the classes of small entities which will be subject to the requirement 

and the type of professional skills necessary for preparation of the report or record; 

“(5) an identification, to the extent practicable, of all relevant Federal rules which may duplicate, overlap or 

conflict with the proposed rule.” 

Section 603(c) reads: 

“(c) Each initial regulatory flexibility analysis shall also contain a description of any significant alternatives 

to the proposed rule which accomplish the stated objectives of applicable statutes and which minimize any 

significant economic impact of the proposed rule on small entities. Consistent with the stated objectives of 

applicable statutes, the analysis shall discuss significant alternatives such as –  

“(1) the establishment of differing compliance or reporting requirements or timetables that take into 

account the resources available to small entities; 

“(2) the clarification, consolidation, or simplification of compliance and reporting requirements under the 

rule for such small entities; 

“(3) the use of performance rather than design standards; and 

“(4) an exemption from coverage of the rule, or any part thereof, for such small entities.” 
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Conclusion 
 

Advocacy states its objection to the convening of this panel because we believe EPA is not 

providing sufficient information to the SERs.  As a result, the SBAR panels will likely be unable 

to identify specific regulatory alternatives that would "accomplish the stated objectives of 

applicable statutes and which minimize any significant economic impact of the proposed rule on 

small entities."  We believe input from small entities will be valuable in this important 

rulemaking, and we want to ensure SERs on this SBAR panel are able to contribute effectively to 

this process.   

 

I look forward to working with you to make sure the voice of small business is heard and 

considered.  When done well, the SBAR panel process is an important channel for that voice, 

and it works to the benefit of all stakeholders.   

 

Sincerely, 

 

     /s/ 

 

Winslow Sargeant, Ph.D    

Chief Counsel for Advocacy  

 

 

cc: Small Entity Representatives participating in the SBAR Panel on EGU GHG NSPS. 



Resolution 12-03 

Small Business Regulatory Enforcement Fairness Act of 1996 Should Apply to All Federal Agencies 

 

Federal regulations designed for application to large businesses have often been applied uniformly to 

small businesses and other small entities, which frequently results in higher costs than necessary and 

limits the expansion and growth of small businesses.  The American Public Power Association (APPA) 

represents the interests of over 2,000 publicly-owned, not-for-profit electric utilities in the country, the 

vast majority of which qualify as small businesses under the Small Business Regulatory Enforcement 

Fairness Act of 1996 (SBREFA). 

 

SBREFA was enacted on March 29, 1996, to address the unique problems faced by small businesses that 

must comply with federal regulations designed for larger entities.  The law provides new avenues for 

small businesses to participate in the federal regulatory process.  For example, SBREFA provides to small 

businesses a greater opportunity to influence over the development of certain regulations, additional 

compliance assistance for some federal rules, and mechanisms for addressing enforcement actions by 

some federal agencies.   

 

SBREFA requires only the Environmental Protection Agency (EPA), the Occupational Safety and Health 

Administration (OSHA), and the Consumer Financial Protection Bureau (CFPB) receive input from 

affected small businesses before proposed rules are published.  When an EPA, OSHA, or CFPB proposed 

rule is expected to have a significant impact on a substantial number of small entities, the proposing 

agency must notify the Small Business Administration’s (SBA) Office of Advocacy.  The Office of 

Advocacy then recommends small-entity representatives to be consulted on the rule and its effects.  A 

Small Business Advocacy Review Panel is then convened, consisting of officials from the proposing 

agency, the SBA’s chief counsel for advocacy, and the Office of Management and Budget's (OMB) 

Office of Information and Regulatory Affairs.   

 

The panel reviews the draft proposed rule and the related analysis prepared by the proposing agency and 

collects advice from identified small business representatives.  These review panels are critical for the 

covered federal agencies subject to SBREFA to understand how their rules will affect small businesses.  

In addition, these review panels help covered federal agencies identify less costly alternatives to 

regulations before proposing new rules.  However, covered federal agencies have not always provided all 

of the required information so that proper analyses can be conducted by the small entity representatives.  

Nor have they consistently used the information provided by small business representatives to minimize 

the impacts of the proposed regulations on small businesses.  SBREFA should not be simply a “box-

checking” activity by covered federal agencies – its purpose is to provide valued input into the 

rulemaking process for small business.  Changes are needed to SBREFA to ensure that all small 

businesses are afforded proper participation and protection from proposed federal rules, regardless of the 

proposing agency. 

 

NOW, THEREFORE, BE IT RESOLVED:  That APPA supports amending SBREFA to broaden the 

scope of the statute to cover all federal agencies and to otherwise improve the Small Business Advocacy 

Review Panel process; and   

 

BE IT FURTHER RESOLVED:  That APPA believes that federal agencies should provide regulatory 

alternatives and all pertinent information on a proposed rule to the small entity representatives with 

sufficient time to review all materials before a Small Business Advocacy Review Panel is convened; and   

 

BE IT FURTHER RESOLVED:  That federal rulemaking bodies should carefully consider the 

contributions to the regulatory process from small business representatives, incorporating to the 

maximum extent possible any suggestions that would ease the impacts on small businesses, consistent 

with the purpose of the proposed rules; and   

 



 

 

BE IT FURTHER RESOLVED:  That APPA believes that federal agencies should fully consider the 

costs, including indirect economic impacts, to small businesses of proposed rules in their economic 

analyses.   
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